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RIN 0572-AB57

Water and Waste Disposal Programs
Guaranteed Loans

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is discontinuing the use of its
existing regulations for its Water and
Waste Disposal (WW) Guaranteed Loan
Program, and implementing a new
regulation for its WW Guaranteed Loan
Program. This action is needed to
streamline and update the WW
Guaranteed Loan Program. The intended
effect is to simplify and clarify the
regulation; shift some responsibility for
loan documentation and analysis from
the Government to the lenders; make the
program more responsive to the needs of
lenders, local community public bodies,
and nonprofit corporations; and provide
for smoother processing of applications.

EFFECTIVE DATE: June 7, 2001.

FOR FURTHER INFORMATION CONTACT:
Linda Scott, Water Programs Division
Loan Specialist, Rural Utilities Service,
U.S. Department of Agriculture, STOP
1570, 1400 Independence Ave. SW.,
Washington, DC 20250-1570, telephone:
(202) 720-9639.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Information Collection and
Recordkeeping Requirements

The information collection and
recordkeeping requirements contained
in this regulation have been approved
by the Office of Management and
Budget (OMB) under the provisions of
44 U.S.C. chapter 35 and were assigned
OMB control number 0572-0122, in
accordance with the Paperwork
Reduction Act of 1995. Under the
Paperwork Reduction Act of 1995, no
person is required to respond to a
collection of information unless it
displays a valid OMB control number.
This final rule does not impose any new
information recordkeeping.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this final rule will not
significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Regulatory Flexibility Act Certification

RUS has determined that this final
rule will not have a significant
economic impact on a substantial
number of small entities, as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). The RUS Water and Waste
loan and grant programs provide loans
to borrowers at interest rates and on
terms that are more favorable than those
generally available from the private
sector. RUS borrowers, as a result of
obtaining federal financing, receive
economic benefits that exceed any
direct economic costs associated with
complying with RUS regulations and
requirements.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this rule meets the applicable
standards provided in section 3 of that

Executive Order. In addition, all State
and local laws and regulations that are
in conflict with this rule will be
preempted, no retroactive effect will be
given to this rule, and, in accordance
with Sec. 212(e) of the Department of
Agriculture Reorganization Act of 1994
(7 U.S.C. Sec. 6912(e)), administrative
appeal procedures, if any, must be
exhausted before an action against the
Department or its agencies may be
initiated.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of section
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

Intergovernmental Consultation

This program is listed in the Catalog
of Federal Domestic Assistance under
number 10.760 and is subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. This catalog is available on a
subscription basis from the
Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325. An
electronic version is available at
www.cfda.gov.

Discussion of the Final Rule

This action replaces the Water and
Waste Disposal facilities portion of the
guaranteed loan program administered
under 7 CFR part 1980, subparts A and
I. Under the final rule, this guaranteed
loan program will be more flexible and
place more reliance on lenders. There
are fewer specific requirements for
lenders. The lender has added
responsibility for analyzing credit
quality; for making, securing, and
servicing the loan; and for monitoring
construction. Application processing
procedures will be more efficient; less
burdensome for borrowers, lenders, and
Rural Development staff; and will
provide for more rapid decisions.

The WW Guaranteed Loan program
was authorized by the Rural
Development Act of 1972. The loans are
made by private lenders to public
bodies, nonprofit corporations, and
Indian tribes for the purpose of
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improving rural living standards and for
other purposes that create safe and
affordable drinking water and waste
disposal facilities located in rural areas
or towns with a population not
exceeding 10,000 inhabitants.

These loans can be made to construct
or improve drinking water or waste
disposal facilities serving the most
financially needy communities. The
rates and terms of the loan are
negotiated between the borrower and
the lender. This regulation is a high-
priority effort to streamline the
administration and operation of the
program, respond to the requests of
users of the program, and assist the field
staff administering the program. The
revised regulation is simpler, clearer,
and more logically organized. The
volume of regulatory material which a
lender must review to request, make, or
service a WW guaranteed loan under the
new regulation is significantly less than
the current regulation.

The President and the Secretary of
Agriculture are committed to
streamlining all Federal regulations.
This WW regulation streamlines our
application procedures, reduces loan
application processing time by placing
greater emphasis on State resources, and
allows more management flexibility and
decision-making capacity at the State
Office level.

The Agency has implemented
revisions to make the program more
user-friendly for lenders and borrowers.
Also, the Agency recognizes that
changes are necessary to make the
program more effective in creating jobs
and stimulating economic activity
(particularly in chronically low-income
rural areas). Under the new WW
regulation, the material that must be
submitted to, and reviewed by, the
Agency before approval of the guarantee
has been reduced. Some responsibilities
for credit analysis and application
processing tasks will be shifted from the
Agency to the lender, where feasible.
Following is a discussion of some of the
most significant policy revisions
included in the final regulation.

To streamline the regulation, the
Agency has combined applicable
portions of the Direct Water and Waste
Disposal Loan and Grant Program (7
CFR part 1780), Water and Waste Loans
and Grants, General Guaranteed
Regulation (7 CFR part 1980, subparts A
and I), and program requirements
contained in forms which were not in
regulations into the Guaranteed Water
and Waste Disposal Programs
Regulation (7 CFR part 1779). The
Agency also divided the regulation into
general, processing, and servicing
sections. These actions should

significantly reduce the amount of
regulatory material that a lender and a
borrower must review to determine
eligibility and complete the application.
This will also simplify making and
servicing a WW guaranteed loan.

Additionally, the necessary
information contained in the
preapplication package can be
submitted simultaneously with the
application. Except the year that loan
funds are received, the types of audited
financial statements will be determined
by the lender (with Agency
concurrence).

Under the new regulation, the lender
is responsible for ensuring that all loan
requirements are met, the loan is
properly secured, documents are duly
executed and binding, and all necessary
certifications are furnished. The lender
will not only be able to negotiate
interest rates, but will also be able to
negotiate incremental increases and
caps for each loan. This will give the
lender more flexibility to fit the WW
guaranteed loan program into its
lending policies and procedures. The
lender does not have to be a local lender
provided it can demonstrate the ability
to adequately service the loan. This will
permit an expansion of eligible lenders
to include such organizations as State
bond banks, Co-Bank, the Rural Utilities
Cooperative Finance Corporation, and
other lenders that are subject to credit
examination and supervision by a State
or Federal entity that supervises and
regulates credit institutions. All of these
organizations have expressed an interest
in the WW guaranteed lending program
in the past.

Discussion of Comments

The proposed rule was published in
the Federal Register on October 7, 1997
(62 FR 52277), for public comment. All
comments received were from Rural
Development employees. Three State
Directors, one Program Director, the
National Association of Credit
Specialists, and one Programs Specialist
submitted comments. All of the
comments received expressed support
for the changes in this streamlined
regulation. The comments ranged from
making the regulation easier to read and
follow to agreeing that the regulatory
burden was lessened on the lenders as
well as on our field employees. Also,
the ability to change interest rates on a
quarterly basis was supported as more
in line with industry standards. Other
changes which were supported are:
permitting the lender to monitor
construction rather than the Agency;
permitting the preapplication
information and the application to be
completed as one process; and making

the lender responsible for ensuring that
all loan requirements are met, the loan
is properly secured, documents are duly
executed and binding, and all necessary
certifications are furnished. The
comments relating to the Community
Facilities (CF) Programs portion of the
proposed rule were addressed in a Final
Rule published on May 26, 1999, at 64
FR 28333 (7 CFR part 3575).

General

One respondent requested consistent
wording concerning the 5 percent which
the lender must retain in its portfolio.
The wording has been changed to clarify
that the amount which the lender must
hold will be 5 percent of the total loan
amount and that this amount must be
from the unguaranteed portion of the
loan.

One respondent wanted to know what
is contained in chapter 37 of title 31 of
the United States Code. This chapter is
commonly referred to as the Debt
Collection Act.

Definitions

One respondent suggested that all
Rural Development program areas have
similar definitions for “rural” and
“rural area.” The Agency agrees that
similar definitions would make the
programs easier for our field employees
to implement. However, the definitions
of “rural” and “‘rural area” are mostly
statutory and cannot be changed
regulatorily.

Eligibility

One respondent wanted to include
sole-member corporations as eligible for
the Community Facilities (CF) program.
This does not pertain to WW guaranteed
loans. The CF response may be found in
7 CFR part 3575.

One respondent suggested that
business incubators be made an eligible
purpose. Because this suggestion
pertains solely to the CF program, it was
addressed in 7 CFR part 3575.

One respondent indicated that
combining the floodplain management
plan requirements with flood insurance
would eliminate service to most of his
State. The Agency did not intend to
change the existing floodplain
requirements. However, in our efforts to
streamline the regulations, we combined
two requirements and used a
conjunction which tied the two
requirements together. The Agency has
separated and reworded these
requirements in this final regulation.
The requirements are the same as our
existing regulation. To make a loan in a
Federal Emergency Management Agency
designated 100-year floodplain, a
floodplain management plan must be in
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place. Also, National Flood Insurance
must be available, and the lender must
require such insurance.

As a result of internal discussions, the
Environmental Requirements section
has been expanded slightly in order to
highlight the requirement imposed on
the applicant to take no actions that
would either limit the range of
alternatives to be considered or which
might adversely effect the environment
prior to completion of the Agency’s
environmental review process.

Equal Opportunity and Fair Housing
Act Requirements

One respondent suggested listing all
the specific individual requirements
under these laws. This comment
pertains to the CF programs. The CF
response may be found in 7 CFR part
3575.

One respondent requested
clarification concerning the Agency’s
review of the equal opportunity and
nondiscrimination requirements when
evaluating an application. The Agency
will further clarify our employees’
responsibilities for reviewing loan
applications in Agency instructions.

Rates and Terms

One respondent supported permitting
both variable and fixed interest rates in
the same loan but pointed out that the
restriction which requires the
guaranteed portion of the loan to always
have a lower interest rate than the
unguaranteed portion of the loan would
prevent lenders from making the
guaranteed portion fixed and the
unguaranteed portion variable when the
interest rate market is declining. We
agree, and have removed the last
sentence of §1779.33(e) to ensure
consistency when determining an
acceptable interest rate.

Design and Construction

One respondent said that this
regulation seems to say that if the
Agency guarantees a loan on an existing
building, we would not require any
changes to make the building meet the
Americans with Disabilities Act (ADA).
The ADA does not require that existing
buildings be made accessible unless
they are remodeled. Then only the
portion which is remodeled must be
made accessible. For example, if four
interior offices were remodeled, only
those four offices would have to be
made accessible. But the restrooms or
the entry way would not have to be
accessible. If you remodeled the
building front, then the front entry
would have to be made accessible. In
conclusion, any new work must be
accessible and designed in accordance

with the ADA. Any area of the existing
structure that is not remodeled does not
have to meet the ADA. This concept
will be clarified for our employees in
our instructions.

One respondent suggested a standard
certification form for the lender to
complete certifying that construction
has been completed in accordance with
the proper building codes. To maintain
flexibility and keep the regulations and
public paperwork at a minimum, we
have incorporated this as a lender
certification.

One respondent suggested amending
our concurrence to preliminary
architectural or engineering reports or
plans because many projects do not
require complex reports but rather
simple drawings and estimates of
project costs. We agree. This was our
original intent in the proposed general
portion of the design and construction
requirements section. We have added
the words ““or plans” to this section.

One respondent questioned the lack
of a reference to procurement utilizing
free and open competition. The
borrower and the lender both benefit
from free and open competition. In the
spirit of reducing the regulatory burden
to the public, the lender will now be
responsible for determining the best
method to ensure that the project is
completed within budget. If the lender
determines that design and build is a
better method than sealed bids, the
lender will have the flexibility to
approve such construction.

Feasibility Requirements

One respondent strongly supported
the loan approval official being able to
determine if an independent feasibility
analysis is necessary. The respondent
also stated that the economic section of
the regulation confuses the lender credit
analysis with the feasibility report. The
Agency intends that the loan approval
official will determine whether or not
an independent feasibility analysis is
necessary. Consequently, the lender’s
financial credit analysis may serve as a
feasibility analysis when the loan
approval official concludes sufficient
economic information is provided in its
analysis. A sentence has been added to
clarify this issue.

Processing

One respondent indicated that we
should have included a timeframe to
provide the lender an answer. While we
agree, this is an administrative matter
within the Agency and will be
incorporated into our field employee
instructions.

One respondent suggested moving the
subsection concerning changing the

scope of the project from the section
describing the conditions precedent to
issuing a loan note guarantee to the
section discussing the review of
requirements in the conditional
commitment. This subsection has been
moved as suggested.

One respondent suggested that the
number of customers discussed in the
loan application evaluation section
should apply only to Water and Waste
Disposal projects. This comment is
directed to Community Facilities
Programs and was addressed in 7 CFR
part 3575. However, the respondent is
correct in that WW projects do require
that the number of customers is used
when evaluating a loan application.

One respondent questioned whether
the certifications listed under the
conditions precedent to issuance of the
loan note guarantee section met all
applicable requirements contained out
in the regulations. It was suggested
clarification was needed. The Agency
listed the items which the lender must
certify to before the loan note guarantee
could be issued. By certifying to these
conditions, the lender is stating that it
has met the requirements contained in
the regulation.

One respondent requested
clarification concerning the title report
under the lender’s certifications in the
conditions precedent to issuance of a
loan note guarantee. The respondent
wanted to know whether or not the title
report was referring to a final title
opinion or a preliminary title opinion.
The Agency intends this to be the
lender’s legal counsel’s opinion which
states that the loan has been closed and
proper title has been obtained in
accordance with the security instrument
and other agreements between the
lender and the Agency.

One respondent requested further
clarification of the guaranteed loan
closing report. This report is a Rural
Development form. All references to
specific form numbers have been
eliminated from the actual text of the
Federal Register. The actual form
numbers will appear in the Agency
instructions to our field employees.
Only the form names appear in the
Federal Register.

One respondent questioned the need
to require a parity lien position. We
agree, the lender should determine that
adequate security is obtained for the
loan and the Agency can either concur
or choose not to guarantee the loan
accordingly. This requirement has been
deleted.

One respondent requested that the
Agency eliminate the test for credit. The
respondent further points out that the
Rural Development Business and
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Industry (B&I) program does not require
such a test for credit to be eligible for

a guaranteed loan. The Agency is bound
by statute and must require this test for

credit. The B&I program is exempt from
this statutory provision.

One respondent suggested that finder
and packaging fees be considered an
eligible loan purpose. This comment
also suggested paying real estate broker
fees. This comment is directed to
Community Facilities Programs and was
addressed in 7 CFR part 3575.

One respondent requested
clarification concerning whether or not
the preapplication forms are still
necessary when the Agency receives an
application for a loan guarantee from a
lender without going through the
preapplication process. The Agency will
accept applications without a
preapplication package.

Servicing

Two respondents strongly suggested
that the audit requirements should be
the lender’s responsibility. We agree,
based upon discussions with our sister
agencies and the Office of Management
and Budget (OMB), we have determined
that we do not have continuing
compliance requirements as described
in the OMB circular A-133.
Consequently, in the year that funds are
received by the borrower, the Agency
will require an audit in accordance with
the OMB circular A—133. In subsequent
years, the lender (with Agency
concurrence) will determine the type of
financial reporting and financial audits
that will be required for the duration of
the loan.

One respondent noted that the lender
and borrower visits were omitted and
suggested that they should be required
periodically. While we agree, this is an
administrative matter and will be
addressed in the Agency’s field
instruction.

One respondent wanted to clarify that
the sale of one lender to another in a
merger situation did not constitute a
transfer of lender. We agree.

One respondent suggested that we
increase the amount of protective
advances from $500 to $5,000 dollars.
This amount would be consistent with
other mission area regulations and
would be consistent with inflation. We
agree, the amount of protective
advances which the lender can make
without Agency concurrence has been
increased from $500 to $5,000.

List of Subjects
7 CFR Part 1779

Guaranteed loans, Loan programs,
Waste treatment and disposal, Water

supply

7 CFR Part 1780

Business and industry, Community
development, Community facilities,
Grant programs—housing and
community development, Rural areas,
Waste treatment and disposal, Water

supply
7 CFR Part 1980

Loan programs—agriculture, Loan
programs—business and industry, Loan
programs—housing and community
development, Rural development
assistance

Accordingly, chapters XVII and XVIII,
title 7, Code of Federal Regulations, are
amended as follows:

Chapter XVII—Rural Utilities Service,
Department of Agriculture

1. Add a new part 1779 to read as
follows:

PART 1779—WATER AND WASTE
DISPOSAL PROGRAMS GUARANTEED
LOANS

Sec.

1779.1 General.

1779.2 Definitions.

1779.3 Full faith and credit.

1779.4 Conditions of guarantee.

1779.5-1779.7 [Reserved]

1779.8 Access to lender’s records.

1779.9 Environmental requirements.

1779.10-1779.11 [Reserved]

1779.12 Inspections.

1779.13 Appeals.

1779.14-1779.16 [Reserved]

1779.17 Exception authority.

1779.18-1779.19 [Reserved]

1779.20 Eligibility.

1779.21-1779.23 [Reserved]

1779.24 Eligible loan purposes.

1779.25 Ineligible loan purposes.

1779.26 [Reserved]

1779.27 Eligible lenders.

1779.28 Transfer of lenders or borrowers
(prior to issuance of Loan Note
Guarantee).

1779.29 Fees and charges by lender.

1779.30 Loan guarantee limitations.

1779.31-1779.32 [Reserved]

1779.33 Interest rates.

1779.34 Terms of loan repayment.

1779.35-1779.36 [Reserved]

1779.37 Insurance and fidelity bonds.

1779.38-1779.41 [Reserved]

1779.42 Design and construction
requirements.

1779.43 Other Federal, State, and local
requirements.

1779.44-1779.46 [Reserved]

1779.47 Economic feasibility requirements.

1779.48 Security.

1779.49-1779.51 [Reserved]

1779.52 Processing.

1779.53 Evaluation of application.

1779.54-1779.58 [Reserved]

1779.59 Review of requirements.

1779.60-1779.62 [Reserved]

1779.63 Conditions precedent to issuance
of the Loan Note Guarantee.

1779.64 Issuance of Lender’s Agreement,
Loan Note Guarantee, and Assignment
Guarantee Agreement.

1779.65 Lender’s sale or assignment of the
guaranteed portion of loan.

1779.66—1779.68 [Reserved]

1779.69 Loan servicing.

1779.70-1779.72 [Reserved]

1779.73 Replacement of loss, theft,
destruction, mutilation, or defacement of
Loan Note Guarantee or Assignment
Guarantee Agreement.

1779.74 [Reserved]

1779.75 Defaults by borrower.

1779.76-1779.77 [Reserved]

1779.78 Repurchase of loan.

1779.79 [Reserved]

1779.80 Interest rate changes after loan
closing.

1779.81 Liquidation.

1779.82 [Reserved]

1779.83 Protective advances.

1779.84 Additional loans or advances.

1779.85 Bankruptcy.

1779.86-1779.87 [Reserved]

1779.88 Transfer and assumptions.

1779.89 Mergers.

1779.90 Disposition of acquired property.

1779.91-1779.93 [Reserved]

1779.94 Determination and payment of loss.

1779.95 Future recovery.

1779.96 Termination of Loan Note
Guarantee.

1779.97-1779.99 [Reserved]

1779.100 OMB control number.

Authority: 5 U.S.C. 301, 7 U.S.C. 1989, 16
U.S.C. 1005.

§1779.1 General.

(a) This part contains the regulations
for Water and Waste Disposal (WW)
loans guaranteed by the Agency and
applies to lenders, holders, borrowers,
and other parties involved in making,
guaranteeing, holding, servicing, or
liquidating such loans.

(b) The purpose of the WW
guaranteed loan program is to provide a
loan guarantee for the construction or
improvement of water and waste
projects serving the financially needy
communities in rural areas. This
purpose is achieved through bolstering
the existing private credit structure
through the guarantee of quality loans
which will provide lasting benefits.

§1779.2 Definitions.

The following general definitions are
applicable to the terms used in this part:
Agency. The Rural Utilities Service
which is within the Rural Development

mission area of the United States
Department of Agriculture or its
successor agencies with authority
delegated by the Secretary of
Agriculture to administer the Water and
Waste Disposal Programs.

Application. An Agency prescribed
form to request an Agency guarantee
(available in any Agency office).

Arm’s length transaction. The sale,
release, or disposition of assets in which
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the title to the property passes to a
ready, willing, and able third party who
is not affiliated with, or related to, and
has no security, monetary, or
stockholder interest in the borrower or
transferor at the time of the transaction.

Assignment Guarantee Agreement.
The signed agreement among the
Agency, the lender, and the holder
setting forth the terms and conditions of
an assignment of the guaranteed portion
of a loan or any part thereof (available
in any Agency office).

Borrower. The entity that borrows
money from the lender.

Collateral. Property pledged to secure
the guaranteed loan.

Conditional Commitment for
Guarantee. The Agency’s written
statement to the lender that the material
submitted is approved subject to the
completion of all conditions and
requirements contained in the
commitment (available in any Agency
office).

Guaranteed loan. A loan made and
serviced by a lender for which the
Agency and lender have entered into a
Lender’s Agreement and for which the
Agency has issued a Loan Note
Guarantee.

Holder. The person or entity (other
than the lender) who holds all or a part
of the guaranteed portion of the loan
with no servicing responsibilities. When
the lender assigns part or all of the
guaranteed portion of the loan to an
assignee, the assignee becomes a holder
when the Assignment Guarantee
Agreement is signed by all parties.

Immediate family. Individuals who
are closely related by blood or by
marriage, or within the same household,
such as a spouse, parent, child, brother,
sister, aunt, uncle, grandparent,
grandchild, niece, or nephew.

In-house expenses. In-house expenses
include, but are not limited to,
employees’ salaries, retainers being paid
to lawyers, travel, and overhead.

Insurance. Fire, windstorm, lightning,
hail, explosion, riot, civil commotion,
aircraft, vehicles, smoke, builder’s risk,
liability, property damage, flood or
mudslide, worker’s compensation,
fidelity bond, malpractice, or any
similar insurance that is available and
needed to protect the security or that is
required by law.

Joint financing. Two or more lenders
(or any combination of lenders and
other financial sources) making separate
relatively contemporaneous loans or
grants to supply the funds required by
one borrower. For example, such joint
financing may consist of the Agency’s
financial assistance with the Economic
Development Administration,
Department of Housing and Urban

Development (HUD), or other Federal
and State agencies, and private and
quasi-public financial institutions.

Lender. The person or organization
making and responsible for servicing the
loan. The lender is also referred to in
this part as the applicant who is
requesting a guarantee during the
preapplication and application stage of
processing.

Lender’s Agreement. The signed
agreement between the Agency and the
lender containing the lender’s
responsibilities when the Loan Note
Guarantee is issued (available in any
Agency office).

Loan Note Guarantee. The signed
commitment issued by the Agency
containing the terms and conditions of
the guarantee of an identified loan
(available in any Agency office).

Market value. The amount for which
property would sell for its highest and
best use at a voluntary sale in an arm’s
length transaction.

Note. An evidence of debt. In those
instances where the Agency guarantees
a bond issue, “note” shall also be
construed to include a bond or other
evidence of indebtedness, as
appropriate.

Participation. Sale of an interest in a
loan in which the lender retains the
note, collateral securing the note, and
all responsibility for loan servicing and
liquidation.

Principals of borrowers. The owners,
officers, directors, entities, and
supervisors directly involved in the
operation and management of the
borrower.

Protective advances. Advances made
by the lender for the purpose of
preserving and protecting the collateral
where the debtor has failed to, and will
not or cannot, meet obligations to
protect or preserve collateral.

Report of loss. An Agency form used
by lenders when reporting a loss under
an Agency guarantee (available in any
Agency office).

Rural and rural area. Any area not in
a city or town with a population in
excess of 10,000 inhabitants, according
to the latest decennial census of the
United States

Service area. The area reasonably
expected to be served by the project
being financed by the guaranteed loan.

State. Any of the 50 States, the
Commonwealth of Puerto Rico, the
Virgin Islands of the United States,
Guam, American Samoa,
Commonwealth of the Northern Mariana
Islands, Republic of the Marshall
Islands, Republic of Palau, and the
Federated States of Micronesia.

State Bond Banks and State Bond
Pools. An entity authorized by the State

to issue State debt instruments and
utilize the funds received to finance the
construction or improvement of
drinking water or waste disposal
facilities.

State Director. The Rural
Development State Director or the staff
member who has been delegated
authority to perform action on behalf of
the State Director.

Substantive change. Any change in
the purpose of the loan or any change
in the financial condition of the
borrower or the collateral which would
jeopardize the performance of the loan.

Transfer and assumption. The
conveyance by a debtor to an assuming
party of the assets, collateral, and
liabilities of the loan in return for the
assuming party’s binding promise to pay
the outstanding debt.

Waste disposal. Sanitary sewer
(treatment and collection), solid waste,
and storm drainage facilities.

WW. An acronym for Water and
Waste Disposal.

§1779.3 Full faith and credit.

The Loan Note Guarantee constitutes
an obligation supported by the full faith
and credit of the United States and is
not contestable except for fraud or
misrepresentation (including negligent
misrepresentation) of which the lender
or holder has actual knowledge,
participates in, or condones. A note
which provides for the payment of
interest on interest shall not be
guaranteed and any Loan Note
Guarantee or Assignment Guarantee
Agreement attached to, or relating to, a
note which provides for payment of
interest on interest is void. The Loan
Note Guarantee will not be enforceable
by the lender to the extent any loss is
occasioned by violation of usury laws,
negligent servicing, or failure to obtain
the required security regardless of the
time at which the Agency acquires
knowledge of the foregoing. Any losses
occasioned will not be enforceable by
the lender to the extent that loan funds
are used for purposes other than those
specifically approved by the Agency in
its Conditional Commitment for
Guarantee. Negligent servicing is
defined as the failure to perform those
services which a reasonably prudent
lender would perform in servicing its
own portfolio of loans that are not
guaranteed. The term includes not only
the concept of a failure to act, but also
not acting in a timely manner, acting in
a manner contrary to the manner in
which a reasonably prudent lender
would act up to the time of loan
maturity, or until a final loss is paid.
The Loan Note Guarantee or Assignment
Guarantee Agreement in the hands of a
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holder shall not cover interest accruing
90 days after the holder has demanded
repurchase by the lender, nor shall the
Loan Note Guarantee or Assignment
Guarantee Agreement in the hands of a
holder cover interest accruing 90 days
after the lender or Agency has requested
the holder to surrender the evidence of
debt for repurchase.

§1779.4 Conditions of guarantee.

A loan guarantee under this part will
be evidenced by a Loan Note Guarantee
issued by the Agency. Each lender will
also execute a Lender’s Agreement.

(a) The entire loan will be secured by
the same security with equal lien
priority for the guaranteed and non-
guaranteed portions of the loan. The
non-guaranteed portion of the loan will
not be paid first nor given any
preference or priority over the
guaranteed portion.

(b) The lender will be responsible for
servicing the entire loan and will
remain mortgagee or secured party of
record notwithstanding the fact that
another party may hold a portion of the
loan.

(c) When a guaranteed portion of a
loan is sold to a holder, the holder shall
have all rights of the lender under the
Loan Note Guarantee to the extent of the
portion purchased. The lender will
remain bound by all the obligations
under the Loan Note Guarantee,
Lender’s Agreement, and Agency
program regulations. If the Agency
makes a payment to a holder, then the
lender must reimburse the Agency.

(d) A lender will receive all payments
of principal and interest on the account
of the entire loan and will promptly
remit to each holder a pro rata share,
less any lender servicing fee.

(e) The lender may retain all of the
unguaranteed portion of the loan or may
sell part of the unguaranteed portion of
the loan through participation.
However, the lender is required to retain
5 percent of the loan amount from the
unguaranteed portion in their portfolio.

8§81779.5-1779.7 [Reserved]

§1779.8 Access to lender’s records.

Upon request by the Agency, the
lender will permit representatives of the
Agency (or other agencies of the U.S.
Department of Agriculture authorized
by that Department or the U.S.
Government) to inspect and make
copies of any of the records of the
lender pertaining to the guaranteed
loans. Such inspection and copying may
be made during regular office hours of
the lender or at any other time the
lender and the Agency agree upon.

§1779.9 Environmental requirements.

Facilities financed must undergo an
environmental impact analysis in
accordance with the National
Environmental Policy Act and Agency
requirements as contained in part 1794
of this chapter. In accordance with
Agency guidance documents (RUS
Bulletin 1794A-602; this document is
available in any Agency State Office or
online at http://www.usda.gov/rus/
water/ees/index.htm), the
environmental review requirements
shall be performed by the applicant
simultaneously and concurrently with
the project’s engineering planning and
design. This should provide flexibility
to consider reasonable alternatives to
the project and development methods to
mitigate any adverse environmental
effects. Facility planning and design
must not only be responsive to the
owner’s needs but must consider the
environmental consequences of the
proposed project. Facility design will
incorporate and integrate, where
practicable, mitigation measures that
avoid or minimize adverse
environmental impacts. The lender
must assist the Agency in ensuring that
the borrower complies with the
Agency’s environmental review process
and implements any mitigation measure
identified in the environmental review
document or Conditional Commitment
for Guarantee. This assistance includes
ensuring that the borrower takes no
action (for example, initiation of
construction) or incur any obligations
that will have an adverse environmental
impact or limit the range of alternatives
to be considered prior to completion of
the environmental review process. If
construction is started prior to
completion of the environmental review
and the Agency is deprived of its
opportunity to fulfill its obligation to
comply with applicable environmental
requirements, the application for
financial assistance may be denied.
Satisfactory completion of the
environmental review process must
occur prior to the approval of the
applicant’s request or commitment of
Agency resources.

§§1779.10-1779.11

§1779.12 Inspections.

The lender will notify the Agency of
any scheduled field inspections during
construction and after issuance of the
Loan Note Guarantee. The Agency may
attend such field inspections. Any
inspections or review conducted by the
Agency, including those with the
lender, are for the benefit of the Agency
only and not for the benefit of other
parties in interest. Agency inspections

[Reserved]

do not relieve any parties in interest of
their responsibilities to conduct
necessary inspections.

§1779.13 Appeals.

Only the borrower, lender, or holder
can appeal an Agency decision. In cases
where the Agency has denied or
reduced the amount of final loss
payment to the lender, the adverse
decision may be appealed only by the
lender. A decision by a lender adverse
to the interest of the borrower is not a
decision by the Agency, whether or not
concurred in by the Agency. Appeals
will be handled in accordance with the
regulations of the National Appeals
Division, U.S. Department of
Agriculture, published at 7 CFR part 11.

8§81779.14-1779.16 [Reserved]

§1779.17 Exception authority.

The Administrator may, in individual
cases, make an exception to any
requirement or provision of this part
which is not inconsistent with the
authorizing statute or other applicable
law and is determined to be in the
Government’s interest.

§81779.18-1779.19 [Reserved]

§1779.20 Eligibility.

(a) Availability of credit from other
sources. The Agency must determine
that the borrower is unable to obtain the
required credit without the loan
guarantee from private, commercial, or
cooperative sources at reasonable rates
and terms for loans for similar purposes
and periods of time. The Agency must
also determine if an outstanding
judgment obtained by the United States
in a Federal Court (other than the U.S.
Tax Court) has been entered against the
borrower or if the borrower has an
outstanding delinquent debt with any
Federal agency. Such judgment or
delinquency shall cause the potential
borrower to be ineligible to receive a
loan guarantee until the judgment is
paid in full or otherwise satisfied or the
delinquency is cured.

(b) Legal authority and responsibility.
(1) Each borrower must have, or will
obtain, the legal authority necessary to
construct, operate, and maintain the
proposed facility and services. They
must also have legal authority for
obtaining, giving security for, and
repaying the proposed loan.

(2) The borrower shall be responsible
for operating, maintaining, and
managing the facility and services, and
providing for the continued availability
and use of the facility and services at
reasonable rates and terms.

(c) Applicant. Eligible entities are:
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(1) A public body such as a
municipality, county, district, authority,
or other political subdivision of a State
located in a rural area.

(2) An organization operated on a not-
for-profit basis, such as an association,
cooperative, or private corporation. The
organization must be an association
controlled by a local public body or
bodies, or have a broadly based
ownership by or membership of people
of the local community; or

(3) Indian tribes on Federal and State
reservations and other federally
recognized Indian tribes.

(d) Facility location. Facilities must be
located in rural areas, except: For utility
services such as drinking water, sanitary
sewer, solid waste disposal or storm
drainage facilities serving both rural and
non-rural areas. In such cases, Agency
funds may be used to finance only that
portion serving rural areas, regardless of
facility location.

(e) Facilities for public use. All
facilities financed under the provisions
of this part shall be for public purposes.

(1) Facilities will be installed to serve
any user within the service area who
desires service and can be feasibly and
legally served.

(2) In no case will boundaries for the
proposed service area be chosen in such
a way that any user or area will be
excluded because of race, color,
religion, sex, marital status, age,
disability, or national origin.

(3) The lender will determine that,
when feasible and legally possible,
inequities within the proposed project’s
service area for the same type service
proposed will be remedied by the owner
on, or before, completion of the project.
Inequities are defined as unjustified
variations in availability, adequacy, or
quality of service. User rate schedules
for portions of existing systems or
facilities that were developed under
different financing, rates, terms, or
conditions do not necessarily constitute
inequities.

8§81779.21-1779.23 [Reserved]

§1779.24 Eligible loan purposes.

(a) To construct, enlarge, extend, or
otherwise improve rural drinking water,
sanitary sewage, solid waste disposal,
and storm wastewater disposal facilities.

(b) To construct or relocate public
buildings, roads, bridges, fences, or
utilities, and to make other public
improvements necessary for the
successful operation or protection of
facilities authorized in paragraph (a) of
this section.

(c) To relocate private buildings,
roads, bridges, fences, or utilities, and
other private improvements necessary

for the successful operation or
protection of facilities authorized in
paragraph (a) of this section.

(d) For payment of other utility
connection charges as provided in
service contracts between utility
systems.

(e) When a necessary part of the
project relates to those facilities
authorized in paragraphs (a), (b), (c) or
(d) of this section the following may be
considered:

(1) Reasonable fees and costs such as:
legal, engineering, administrative
services, fiscal advisory, recording,
environmental analyses and surveys,
possible salvage or other mitigation
measures, planning, establishing or
acquiring rights;

(2) Costs of acquiring interest in land:
rights, such as water rights; leases;
permits; rights-of-way; and other
evidence of land or water control or
protection necessary for development of
the facility;

(3) Purchasing or renting equipment
necessary to install, operate, maintain,
extend, or protect facilities;

(4) Cost of additional applicant labor
and other expenses necessary to install
and extend service;

(5) In unusual cases such as a low-
income area, the cost for connecting the
user to the main service line;

(6) Interest incurred during
construction in conjunction with
multiple advances or interest on interim
financing;

(7) Initial operating expenses,
including interest, for a period
ordinarily not exceeding one year when
the applicant is unable to pay such
expenses;

(8) The purchase of existing facilities
when it is necessary either to improve
service or prevent the loss of service;
and

(9) Refinancing non-Agency debts
incurred by, or on behalf of, an
applicant when all of the following
conditions exist:

(i) The debts being refinanced are a
secondary part of the total loan unless
the debt being refinanced is an Agency
direct loan;

(ii) The debts were incurred for the
facility or service being financed or any
part thereof; and

(iii) Arrangements cannot be made
with the creditors to extend or modify
the terms of the debts so that a sound
basis will exist for making a loan.

(10) Refinancing Agency debts.

§1779.25 Ineligible loan purposes.

Loan funds may not be used to
finance:

(a) Fac